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OR ER

I PER: S.S. SANDHU, MEMBER (A)l

Heard the pafties through their learned Counsel.

2. Vide the captioned Miscellaneous Application

No.100 of 2019, Applicant, who is a promoter, has sought

condonation of delay in flling Appeal against impugned order.
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Brief facts of the case reveal that Respondent filed a complaint

with the MahaRERA praying for payment of interest for delay in

handing over possession under Section 18 of the Real Estate

(Regulation & Development) Act, 2016 (hereinafter referred to

as 'RERA'). After hearing the pafties learned Member of

MahaRERA, passed the order on 28.t2.20t8 thereby directing

Applicant to pay interest for the delay in possession. Aggrieved

by the said order the Applicant has filed this Appeal with a delay

of 43 days, which is sought to be condoned vide Application

under consideration.

4. Contrary to the contentions raised by Applicant,

learned Counsel for Non-applicant contended that no any

settlement talks were going on between the parties nor any
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3. Learned Counsel for Applicant submitted that after

getting knowledge of the impugned order on 28h February,

2019, Applicant was in the process of settling the matter with

Non-applicant out of Court. He also submitted that there was

ongoing dispute amongst partners of Applicant for which effofts

were being made for internal settlement. However, all effofts for

settlement did not succeed and therefore the delay has occurred

in filing the Appeal. He submitted that the said delay is neither

deliberate nor intentional. He also added that possession of flat

was already given to Non-applicant prior to passing of the

impugned order. An affidavit is also filed by Applicant in support

of grounds taken for condonation of delay.
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letter and/or call was ever received from Applicant for settling

the matter amicably. He submitted that this shows that Applicant

has presented untrue and unsubstantiated grounds for delay

which has occurred due to sheer inaction and lack of bona-fides

of Applicant. Relying upon judgment of the Hon'ble Supreme

Court of India in Esha Bhattacharjee Vs. Managing

Committee of Raghunathpur Nafar Academy and Ors. in

Civil Appeal Nos. 8183-8184 of 2013 dated 13.09.2013, he

further submitted that concocted or the fanciful grounds in the

Application should not be taken into consideration as it would

expose the other side unnecessarily to face a litigation. He also

submitted that as laid down in the aforesaid case law, conduct,

behaviour and attitude of a party relating to its inaction or

negligence are to be taken into consideration as per the

fundamental principle of weighing the scale of balance of justice

in respect of both the pafties without giving a total go by in the

name of liberal approach for condoning the delay.
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5. By fufther relying upon another judgment of the

Hon'ble Supreme Court of India in Perumon Bhagvathy

Devaswom, Perinadu Village Vs. Bhargavi Amma (dead)

by tRs and Ors. in Civil Appeal No. 4440 of 2O08 dated

11.07.2008, learned Counsel for Non-applicant argued that

decisive factor for condonation of delay is not length of delay but

sufficiency of a satisfactory explanation. Accordingly, he argued

that since the ground of settlement talks between the pafties is

concocted, baseless and false, Applicant has failed to make out
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sufficient cause for delay and therefore application for condoning

the delay deserves to be rejected.

6. Perused the documents on record submitted by

pafties, Considered their respective submissions. It is seen that

after passing of the order on 28.12.2018, Applicant took

necessary steps in time for filing Appeal by applying for certified

copy of the impugned order on 24.01.2019' However as

submitted by Applicant, Appeal could be filed only after a delay

of 43 days on 11.04.2019 on account of ongoing settlement

process between the parties and also with the internal partners

of Applicant. Even though Non-applicant has denied of any talks

for settlement, from the facts on record we find no mala fides

on the part of Applicant to cause any deliberate or intentional

delay in filing Appeal. The dispute between parties peftains only

to amount of interest on account of delay in possession. As per

submission of Applicant, possession is already delivered prior to

passing of order is not denied by Non-applicant' This fact also

suggesb that Appellant has nothing to gain by acting mala fide

in filing delayed Appeal. Accordingly, we cannot conclude that

delay of 43 days in filing Appeal is occasioned deliberately or on

account of culpable negligence or on account of mala fides'
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7. By referring to principles laid down for condoning

delay by the Hon'ble Supreme Court in Esha Bhattacharjee's

case (supra), Non-applicant has argued not to adopt a liberal

approach as the grounds taken by Applicant are unreal and
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baseless. While we do see some point in the argument of Non-

applicant but it is to be kept in mind that in the case law referred

by Non-applicant of Esha Bhattacharjee, there was a delay of

2449 days. One of the principles in this case law lays down that

" there is a distindion between inordinate delay and a delay of
short duration or few days, for to the former doctrine of
prejudice is attracted whereas to the latter it may not be

attracted. That apart the first one warranB strtct approach

whereas the second calls for a liberal delineation." It is an

admitted fact that in the instant case there is a delay of 43 days.

Though as rightly argued by Non-applicant that sufficiency of

cause and not length of delay is a decisive factor for condoning

delay, yet as laid down by the Hon'ble supreme Couft in the case

of N. Balakrishnan Vs. M. Krishnamufthy (1998 Law Suit

Supreme Couft 872) that words 'sufficient cause' should

receive a liberal construction so as to advance substantial

justice. When delay is not occasioned deliberately and

intentionally, then delay should be condoned. Considering

overall facts and circumstances in the instant case, we do not

find that there is an ordinate delay or the same is caused

negligently, deliberately or intentionally by Applicant.

Accordingly, and in the interest of equity and fairness to

Non-applicant allottee who has successfully secured the

impugned order in his favour, we are inclined to condone the

delay subject to payment of costs as directed in the order below.

B. In view of the above discussion and

observations, in order to advance the cause of substantial
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justice, we decide to condone the delay and allow the

application for condonation. Hence the following order.

ORDER

1. M.A. No. 100/2019 is allowed.

2. Delay is condoned subject to payment of costs of Rs.

5,000/- (Five Thousand only) by Applicant to Non-

applicant on or before 15s September,2020. Failure

to pay costs as directed above, the application for

condonation of delay shall stand dismissed.

3. Next date in the matter will be informed to the

parties in due course subject to order as above.

4. Copy ofthis order be sent to MahaRERA and both

the parties as per section ,+4 (4) of RERA.

lo'o8'2--o'
SANDH (suM NT KOLHE)

sjd/-
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